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31416-lcbdf~ ~Fc,c11c;) cpT ~ ~ "CJill

Name & Address of the Appellant & Respondent

M/s. Ahmedabad Strips Pvt. Ltd.

~clJfcR=r g rfha 3mgr a arias 3rgra ar t cTT a gr 3mgr ,fa zqenfen,f fl
<al, T; Far rf@art al 3flea zu g+tau 3ma wgd a mar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+fffif ttxcb Ix cITT~a:rur~ :
Revision application to Government of India :
(1) ata qrz]ca tf@efzm, 1994 #l err 3ifa f aag 7Ty 1TI1iC1T cfi "cil"R B
~ tITTT cBl° "\j"q-tfRT cfi ~f2Pi ~ cfi 3RI<@yerv 3mlaa 'ora fra, and RUT,
fa +iaau, Rzlua Rmr, aheft ifkra, flat cfN +aa, ire mi, Rec : 110001 cBl°
al rt afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe T 6l zrf a ma a hat sf cfilx"<Sll~ "ff fcR-fr ·i-i0-s1i11'1 m 3R.f cfilx"<Sll~
i a fan4l qaenm a qi qrgrir ma a ura gg mf #, a fh4 ugrrr z aver
ark as fcR-fr cfilx"<Sll~ if m fcR-fr ·i-i0-s1i11x if "ITT~~~ cfi cITTR ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) rra # are av#t lg, u var Raffa m u zr m fctPli-11°1 if ~ ~
aam qrar ca # Rdmi i uh ad are fhl lg znqt Pilltftla
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(a) uR zre mr rat fag Raa a are (aura zu +per a) ffa fhzu ,rm
l=fTc1° "ITTI

(C) In case of goods exported outside India export to Nepal or Bhutan without payment of
duty.
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\:.T 3wr=f ,:kl! I c;.-J c!5l" ,:kl! I c;.-J ~ cfi 'TTT'f11 cfi ~ \JJ1° ~ ~ l=l'R1 c!5l" ~ 6 3ITT'
~ ~ \JJ1° ~ tTRT ~ frrwr cfi jcil~cb 3ITpR1, ~ cfi ~ i:rrfu=r cIT ~ "CR ITT
~ it fcm=r~ (-;f.2) 1998 tTRT 109 &IxT~~ ~ "ITTI
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \:lc'LJlc\rJ ~ (3llfrc;r) f.:illl-JlcJC'1'\ 2001 cfi R"lJl, 9 cfi 3WIB fclf.:ifcflSc: w:R 'ffisllT
~-s at ,fit , hfa 4Ra am2 )fa fitRh mr cFi '4'lm ~-~ ~
34ha 3rer at ~-~ "ITTdm cfi re1 5fr 3maa fan ual Rel Ur# rel la z. cpf

:F--c<.l~~cf cFi 3WIB tITTT 35-~ it frrr:ifm, i:M cfi :r@A cFi ~ cFi x=rr2-l i'r~-6 ~ c#r >ffcr
'lfr iAt ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under
Major Head of Account.

(2) ~~ cfi W2-l sf vie+aa v ara qt zu \NIB cp1, m w ~ 200 I -
i:iflx=r :r@A at unrg 3it uif vicara ,a ala a cur st ill 1000 / - c#f i:iflx=r :r@A c#f
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

xfli:rr ~.~ \:lc'LJ I c; zycen ya ata 3rfl#tr nrnf@au >ffcr 3llfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) kt Gura zyca 3tf@fr, 1944 cITT tITTT 35- uo-m/35-~ cfi 3@1'@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) qffor elira a iaf@r ftm v#ta gen, ta sqrt gcs vi @tar
374l4tr urznf@raw at f@q?ts q)fear ave cja • 3. 3ITT. cfi. g, { fecal al gi

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, 0
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3cftlfc;Jftia qRmc; 2 (1) cfl i aarc 3ar 3R'flcIT cITT 3Nlc1, ~ cFi ~ it xfii:rr
zca, au Gar zyen vi hara 3rat#la =nuf@raw (fez) 46 ufa eh#tu 91f8at,
~t\l-Jc\lisllc\ it 3ff-20, ~~ 151ffqc&1 cBA.J1'3°-s, irmufr "rJTR, ~t\l-Jc\lisllc\-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ \:lc'LJlc\'1 ~ (3Nlc1) f.:illl-JlcJC'11, 2001 cITT tITTT 6 cfi 3WIB m ~.'C!-3 B frrr:ifm,
fag 3r4ar 3r4lat znznf@raw at nr{ 3r4la fa sr4ha fa; g 32r 6t a 4Raif vufea
ugi sr zye t ni, nu st l=fM 3ITT' '61llTllT mrznr u#far 6us car zu \NIB cp1, % 'cJ6T
~ 1 ooo / - i:iflx=r ~ "ITTlTT I urei snr zca at it, an #t l=fl1T 3ITT' '61llTllT TflTT ~
EI; 5 GIT II 50 Gil dq "ITT ill ~ sooo / - i:iflx=r ~ mlfr I \ll5T ~ ~ cITT l=fM.
6lJTGf cITT l=fM 3ITT' 'W1T<TT ·TIT ufIT T, 50 Gargalvnrt & ai nu; 10ooo / - i:iflx=r
~ irfr I c!fl' ~ x-l§lllcb \/fulx-C:1'1 cfi rfTB "ff ~1!511Fcl-ia ficfl ~ cfi xilCf B ffi \:.T c#f \JITlr I 'll5
~'3x-f ~~ cfi ~ °'1Tfi:rc:f xi I cIG-1 f.:i cb ffi rfi ficfl cITT ~ cpf m

The appeal to the Appellate Tribunal shall be filed in quadruplica_tsLJn form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shaJl.-~a?~~~aQ_ied against
(one which at least should be accompanied by a fee of Rs.1,000/-,;,~sJ,gom..:.~c;Jl'.l~f's.10,000/
where amount of duty/ penalty/ demand / refund Is upto 5 Lac, 5 Lae;to '5EJL.?c~~n~8<qy'e 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. 'Re'~fstak/.6fi2Ja b\an. tfu of anyi;;_ ;;<:', ~ '.31

0 ',.; ..,.. r- '4 PeE .•
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zufe z am? # a{ pa smzi <ITT~ Nffi t at re@ta pa sitar #a fr 6a <ITT :fR!R~
inr fcITT:11 \J[fr!T ~ ~ <'12ZI. cfi sla g; q fra ua ffl x':J ffl cfi ~ rr~~ 3l1frc.Tm
ma@rawr at ya 3r4la at €ta var at va 3naz fhu uTim t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) I1Ira zca rf@)fzu 197o zuem vizi)fer #l 3qf--1 3iafa Raffa fag 3r4«r
sq 3mla uT pa 3mer zenfenf fufu If@rat a 3mar i gala al va If u
xi1.6.50 trfl' cf)T rll Ill I &l ll -~ fvBc WTT 'ITTrfT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) n 3it viif@erami a firu a4 ar fuii t zit ft en 3naff fhu ulTflT t
Git ftn zca, #tz Trad zca vi hara r4#tu nznf@raw (a4ff@f) fzm, 1982 i
RR2a &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) tr rca, ac4trsT areas viara 3r41hrqf@aw (afl a uf 3rfhi# maai ii
a4tar 3eqT sra 3f@fG1a, &gy Rt at 34q a3iaf fa#hr(in.-2) 3f@fr1a2&Y(&ev ft

.::,

icznT 9) feci# : s.a.°y ah4fa#hr 3rf@,fGzr, €&&y Rt nu cs # 3iaala aaras at sf arar #st"ne, aarrGf #r are q4.fr-amact 3fear &;, arfz ar±aiala sm#st art
3rhf@rr2rfrar ailsvutar@a 'ITT
actr 37nz ravi tars a3iia fz av ra" ifs gnf@a?

.::, .::,

(il mu 11 ttt-~~~
(ii) rd sr R t z{ aa ufir
(iii) ~ -am ~4J-11acifl t- f.1m:r 6 t-~~~

3ma arf zrfzrrraan fact (i. 2) 3f@0fa , 2014h 3car aq4ff 3rlfhruf@arr h
( tar faarrucr rarearffvi 3rtalarr&it1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) -~ .mmrc);'m 3Nrn~c);'~a;~\W<fim \W<fi<iT?\05 fc)c11R.a ~m'JTTdl' fcl,Q' "JfQ'~
c);' 1 o% 3fJRTTai 1.rom-~ c);.ra~s fc) a IR.a ~ a-.r c;-os c);' 10% 3fJRTTai tr{ $'I" -;;Ji~ =& I

.::, .::,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pel;h~~ispute, or
penalty, where penalty alone 1s in dispute." "'·0''- 'r- ·

±
...,



V2(39)92/Ahd-Jll/l 5-16
4

ORDER IN APPEAL

This appeal has been filed by MIs. Ahmedabad Strips Pvt Ltd., Plot No.62, Nr.

Khatraj Chokdi, Taluka Kalol, Dist. Gandhinagar, Gujarat (for brevity-"the appellant")

against order-in-original No.20/ST/Ref/DC/2015-16 dated 29.01.2016 (hereinafter

referred to "the impugned order') passed by the Deputy Commissioner, Central Excise,

Kalol Division, Ahmedabad-III (hereinafter referredto as "the adjudicating authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.14,19,102/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax' paid on specified services,t

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved are [i] OTA Services; [ii]

Business Support Service; [iii] CHA Service; [iv] Cargo Handling service; and [v] Rail

Freight Service. The adjudicating authority, vide the impugned order has rejected the

refund primarily on the ground that the appellant being a manufacturer-exporter, the

'place of removal' was the "port of export" for them; and that since these services were

rendered upto the 'place of removal', refund ought not to have been allowed in view of

Sr. No. l(a) ofnotification No. 41/2012-ST dated 29.6.2012, which states that the taxable

services should have been used beyond the 'place of removal', in order to qualify for

rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory ofthe appellant.

0

0

4. Personal hearing in the matter was held on 17.10.2016. Shri R.R.Dave,

consultant appeared before me on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum and also drew attention to the Tenth schedule oft

Finance Act, 2016.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts ofthe said notification and definition o aemgal.{4,a%,
m
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6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

Provided that- ·-' '(a) the rebate shall be granted by way of refund of service ta paid on the specified services.

Explanation. - For the purposes of this notification,
(A) "specified services" means (i) in the case of excisable goods, taxable services that have been used

beyond the place of removal, for the export-of said goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the

export of said goods;
but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (CJ of
clause () ofrule (2) of the CENVATCredit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (@), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods; ·
(ii) a warehouse or any other place or premises Wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such7
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/lCDICFS. Needless to say,
eligibility to CENVATCredit shall be determined accordingly.

BA and C ofof the said oods and which are not mentioned in sub-clauses A

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods
t

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used be ond the' lace of removal' for the ex ort

0

the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

subject to other conditions mentioned in this notification: In light of above,

clause (l of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012- ~ 29.6.2012,

5
-! +i,+:

.°,
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were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (1) The notification ofthe Government ofIndia-in the Ministry ofFinance (Department of
Revenue) number GS.R. 519(E), dated the 29th June, 2012 issued under section 93A ofthe Fmance
ct, 1994 granting rebate ofservice tax paid on the taxable services which are received by an
exporter ofgoods and usedfor export ofgoods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) ofthe Tenth Schedule, on and
ji·om and up to the corresponding dates specified in column (3) ofthe Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate ofall such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-sectiion (1) been in force at

all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate ofservice tax under sub-section (2) shall be made within the period ofone month from the
date ofcommencement ofthe Finance Act, 2016.

THE TENTH SCHEDULE
0

(See Section 160)

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A),for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:-
(i)in the case ofexcisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture ofthe said goods,
for their export;";

Period of effect of
amendment
1" day ofJuly 2012 to
2" day February,
2016.

(both days inclusive)

0

(b) clause (BJ shall be
omitted.

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for
refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufaeging;i@t would

thus be 'specified services' as per notification supra and would4heei#4$% oi

rerun4, provided oder conditions or he noireaion are• fir d}$a a
&Ms ?gs o··+ 3?

k "«..a...o k
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legal position, the impugned order holding that the services under consideration were

:

rendered upto the place of remoal,port. being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 17 /10/2016

Attested

=ho3](Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To
Mis. Ahmedabad Strips Pvt Ltd.,
Plot No.62, Nr. Khatraj Chokdi,
Taluka Kaloi, Dist. Gandhinagar, Gujarat

kzr
Commissioner (Appeal-I),

Central Excise, Ahmedabad

Copy to:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. _;Pife Deputy/ Assistant Commissioner, Central Excise, Kaloi Division.(AR-III)

0!' Guard file.
6. P.A




